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Background  2.  Main Purpose 

 The overall purpose of the Study visit is to enhance the understanding and lesson sharing on best practice in protection of property rights, mediation and third arbitration for dispute resolution in support of economic growth and ongoing reform processes.  

3.  Objectives  

1.  To review the commercial third party arbitration and mediation mechanisms in France with particular emphasis on:

· Arbitration and mediation legislation.

· The role of the Arbitration.

· Chambre Arbitrale Internationale’s approach to implementing arbitration and mediation.

“Arbitration is an alternative mechanism for defending civil rights. It is a court in which a third person is chosen by the disputing parties themselves, to show they willingly entrust the resolution of their case and then they engage beforehand to execute it.” 
Tajikistan is gaining a vast experience during establishment and development of Arbitration courts. In the beginning of implementation of the Project on establishment and development of TPAC in Tajikistan, funded by DFID there was not even a normative document, regulating the activities of TPAC. With efforts of the specialists of the Public Organization “Arbitrazh” and involvement of leading lawyers, the Temporary Regulation on Out-of-Court method of dispute resolution in agriculture sector was very quickly developed and the Regulation was shortly approved by the Decree of the President of Tajik Republic. Considering the restrictions and limitations of the Regulation, the specialists of the organization started to work very actively with the key officials of the Government (Interagency working group created under the President of RT) on adoption of the Law “On Third Party Arbitration Courts in the Republic of Tajikistan”. Due to correctly chosen tactics of cooperation with the key officials of the Government the Law “On Third Party Arbitration Courts in RT” was adopted by the end of 2007 and brought into operation from April 2008. Thus, the team and other concerned bodies in Tajikistan have been gaining experience on lobbying of law adoption. That work is being implemented not only by the efforts of some lawyers, but with involvement of specialists from the regions as well as representatives of the NGO and local communities. 

The idea of conciliation procedure which has been transformed currently in the Law “On Third Party Arbitration Court” purports to resolve a dispute in the regular court without an expensive judicial procedure. This idea is corresponded to the judicial reform conducted in the Republic of Tajikistan. However, such a paradoxical approach to resolving a dispute is very complicated for the psychological perception by absolute majority of population the mentality of which was not used to such method of resolving disputes. Meanwhile, according to the Law “On Third Party Arbitration Court”, a decision made by the arbitration court has the same legal validity along with the decision of the regular court.
The DFID’s Project did not have enough time to develop mechanisms of arbitration court legal procedure without which the idea of conciliation procedure becomes pointless. Since the Law “On Third Party Arbitration Court” has its own specific field of application (resolution of dispute without intervention of the regular court), the law will be difficult for application without mechanism (rules of practice). In the case of mechanism of the regular court, conduction of procedural issues is guided by Code of Civil Procedure, incase of economic court there is a Code of Economic Legal Procedure. But when talking about the arbitration court, there are no rules of practice for conducting arbitration process. The arbitration court does not have a right to apply various codes of legal procedure in different cases. It is necessary to develop a mechanism of application in order to make the Law “On Third Party Arbitration Court” “viable” and its application effective. That is why, for  this purpose the proposed project activity is focused on cooperation with the government sector and to complete reasonably the work which was started.

The above mentioned allows to insist the necessity of introduction of changes and amendments into the Law “About Arbitration courts” in the Republic of Tajikistan: to adopt Regulations (“Rules”) of the permanent arbitration court; Regulations (“Rules”) of the arbitration courts for resolution of the concrete dispute; Regulations (“Rules”) of examination of a dispute independently by the arbitrator.

Therefore, on the basis of experiences obtained by the organization after adoption and coming into effect of the Law “On Third Party Arbitration Court” and introduction of the payment for providing services several problems have been found which need to be solved for further development of arbitration courts in Tajikistan. These problems and ways of their solution are reflected in the proposed project proposals. Solution of these tasks and achievement of assigned goals within the frame of this project may provide contribution for the development and sustainability of the arbitration courts in the Republic of Tajikistan, and directly provide contribution to poverty level decreasing and improvement of quality of life for the whole Tajik population through solution of disputes and conflicts by peaceful, effective, immediate and less expensive method not only in agriculture and private sectors, but in solution of disputes occurred between representatives of small and medium-sized businesses, microfinancial sector and others. The partner of the project, - National Association of  Small and Medium Business of Republic of Tajikistan  will promote to widely distribution the methods of alternative legal proceedings among the representative of SME/MFO in the target areas. Develop appropriate PR strategy will promote for attracting the potential beneficiaries and establish close cooperation with PO Arbitrazh for the future sustainability of the arbitration court on permanent bases. It should be note that if the representative of SME, MFO and other beneficiaries of the proposed project will understand the most advantages of the arbitration court from State court, and that they could save a time and funds by solving the dispute via mediation and arbitration by more effectively and less expensive way, so they will imediately start us this kind of services. But it is very important to note that to change the mentality of our potential beneficiaries will need a hard work and time. Therefore within proposed project in close cooperation with NASMB, and attracting SME/MFO sector, who has funds to pay in order to save time and money we will insure project sustainability in the nearest future.
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3. To provide opportunities for the WG representatives to forge and strengthen working links.

4. Workshop session on the final day of the study tour to identify lessons learned and to develop an action plan for future collaboration.

Outcomes: 

• Exchange with the internal procedure and rules about arbitration and mediation
• Mechanism for continuing further information exchanges through establishing network of experts between the two countries. 

